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So far as we can be told before the actual publication of all the 
laws passed by the recent session of the Legislature, few of the strik- 
ing reforms anticipated by the people at large were enacted into 
laws. The things to be put to the credit of that body are: The 
creation of the department of public reports; the adoption of proposed 
Constitutional amendments for the election of assemblymen by dis- 
tricts; the separation of general and municipal elections; the pension- 
ing of judges who have served a long time or are retired because 
physically incapacitated; the abolition of the board of arbitration; 
the consolidation of the state board of health and the state sewerage 
commission into one small board; the creation of a commission to 
investigate the excise question, and the adoption of a civil service act. 
These constitute the most important affirmative proceedings of the 
Legislature. On the contrary, no opportunity was given to the voters 
of the state to express in an authoritative way their choice for United 
States Senator; the proposition to give the Governor power to remove 
incompetent or otherwise objectionable municipal officials received 
no attention; the judiciary amendments were lost; there were no new 
acts passed to enforce the present excise laws; the county boards 
of taxation were left in existence; a department of corporations was 
not created, and neither of the bills suggested creating a public utility 
commission was enacted. It is a great pity that some of these last 
mentioned reforms were not accomplished, but the reason was, for the 
most part, that political and corporate influences stood squarely in 
the way. The Governor had a constant fight upon his hands in order 
to secure what little was obtained, and there is more credit due to 
him than to the Legislature for what was really enacted. 





We are glad to know that the civil service act was finally passed, 
even though the objectionable feature of a bi-partisan commission 
was incorporated therein. It is a step in the right direction. There 
is no reason whatever connected with the good government of the 
state why state officials who are honest and capable should expect 
to be removed from office with every change in the politics of their 
superiors. Of course it is of the highest importance that the Gov- 
ernor should now appoint as members of the commission men who 
will perform their duties under the highest of ideals, and without con- 
sidering political bias. It is greatly to be regretted that the judiciary 
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amendments were not permitted to come before the people. We 
confess not to liking them altogether, but, as some of the ablest 
men of the Bar of this state approved of them, they should have 
been submitted to the voters. It looks as if it may be years to come 
before there will be any alterations in the present judiciary system 


of this state. 





Without doubt the Governor will renew many of his lost recom- 
mendations at the next Legislative session. The public utilities com- 
mission is bound to be created sooner or later. The county boards 
of taxation will go, or they will be placed upon a different basis from 
that at present. Jury reforms will have to be accomplished before 
many years. In this connection, it is pleasing to note that the Govy- 
ernor has shown no signs of promising to yield up the responsibilities 
of his office in case he should be nominated for Vice-President. We 
think the people generally very earnestly hope that this high honor 
will not come to the Governor. He can afford to wait and make an 
enviable record in New Jersey, and perhaps the time will come when 
a higher office than that of Vice-President may be tendered to him. 
He is in the prime of life and has great possibilities left for a future 
career of usefulness. It will behoove the people to elect next fall 
representatives to stand more sturdily by him in his measures for 
the betterment of the state and the increase of its reputation among 


the neighboring states. 





AMERICAN PLAN OF REVISION OF OUR COURTS. 


The undersigned respectfully protests against the adoption of the 
plan of revision of our jural administrative system recommended by 
the present commission. An appeal is made to the patriotic Legis- 
lature and the American lawyer—whose consciousness is alive to ad- 
ministrative justice, and whose rapier is burnished and edged for con- 
troversy before a justice of the peace, Criminal court, Common Pleas, 
Chancery, or any other tribunal, and whose personality towers above 
the harpie, the skirt carrier, the self-serving, the partisan, and those 
of unscrupulous corporate rapacity. 

The report of the commission precipitates to the “wayfaring man” 
a single object, and that is a determination to further concentrate and 
centralize a judge hierarchy at the capitol, with all its present system 
of records, attaches, clerks, scriveners and lackies. To this, “terrible- 
as-an-army-with-banners”—no appeal is made, and no quarters are 
asked. 

This crown system of courts centralized at the capital in analogy 
to the courts of Westminster, England, which we have struggled 
under since colonial days, (“who shall deliver me from the body of 
this death?”) has become an insufferable machine. Suppose the chan- 
cellor, vice-chancellors, Supreme court justices, lay judges, Circuit 
court judges, judges of the courts of Common Pleas, County court 
judges, with sergeant-at-arms, stenographers, criers and haut-boys, 
together with the horde of clerks about the state house, are all in favor 
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of perpetuating this ancient English system, and they are wholly 
unable to justify its perpetuation on principles of public utility? Then 
may we not without apology consult the experiences of our fellow 
citizens of other states? If we find insufferable lost motion, waste 
of effort and rot in our system, why not go into calculation honestly 
and manfully substitute improvements? No experimental or novel 
system is suggested, but a simple, universal American plan is sub- 
mitted. 

England at the time New Jersey separated from its parent hive, 
had for the purpose of administering civil justice two systems. The 
Exchequer wherein law and equity were administered by the same 
court, and the other which may be considered one, the King’s bench, 
wherein civil law and equity were administered by separate courts. 
We inherited the King’s bench system, the administration of law and 
equity in separate courts, and never enjoyed the Exchequer system at 
all. The King’s bench system was somewhat of a necessity, because 
it was head also of criminal administration. Our Supreme court is 
the King’s bench and the chancellor is the Court of Equity. Our 
Court of Errors and Appeals is the English House of Lords. 

But this English King’s bench complicated system with its rec- 
ords at Westminster has been weeded out of all the states except New 
Jersey and Delaware, and courts constructed during the last 50 years 
in analogy to the Exchequer system with criminal jurisdiction added, 
so as to have all administration of law, equity, probate and criminal 
administered in one local court in the several counties of the states. 

The following are the provisions of a few of the states: 


PENNSYLVANIA. 


The judicial power of this Commonwealth shall be vested in a 
Supreme court, in Courts of Common Pleas, Courts of Oyer and 
Terminer, Orphans’ court and Magistrates’ courts in the several coun- 
ties, and in such other courts as the general assembly may from time 


to time establish. 


INDIANA. 


The judicial powers of the state shall be vested in a Supreme court, 
in Circuit courts and such inferior courts as the general assembly may 


establish. 


KANSAS. 


The judicial power of the state shall be vested in the Supreme 
court, Court of Common Pleas, Justices of the Peace, and such other 
courts inferior to the Supreme court, as the general assembly may 


establish. 


° MARYLAND. 


The judicial power of the state shall be vested in a Court of Ap- 
peals, Circuit courts, Orphans’ courts, such courts for the city of Bal- 
timore as may be hereafter prescribed and provided for, and Justices 


of the Peace. 
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WEST VIRGINIA. 


The judicial power shall be vested in the Supreme Court of Ap- 
peals and in Circuit courts and the judges thereof, and Justices of the 
Peace. 


NEBRABKA, 


The judicial power of the state shall be vested in a Supreme court, 
court, District courts, Probate courts, Justices of the Peace, and such 
inferior courts as the Legislature shall from time to time establish. 


TENNESSEE. 


The judicial power shall be vested in one Supreme court, such in- 
ferior courts as the Legislature shall from time to time establish, and 
the judges thereof and Justices of the Peace. This plan is modeled 
after the plan of the courts of the general government of the United 
States; the working of which plan can be seen in the U. S. Circuit 
court at Trenton. 

These examples disclose a distinctively American system. Two 
courts, a Review court and a court of unlimited jurisdiction in every 
county. 

These local courts thresh out every form of the administration of 
justice. Law, equity, decedents’ estates and crime of every nature. 
The Review courts set at the several capitols in most of the states. 
In Pennsylvania it sets to be near the people at Philadelphia, Harris- 
burg and Pittsburg. Now under this American system the local 
courts are as large as any cause or controversy that can arise, and 
no controversy is deemed too big for the local courts, and this with 
the right of review by a court of final review, completes the machinery. 
This is so satisfactory that no clamor is made for any change, except 
to make them more local by having additional court houses and record 
offices and clerks in certain large counties. Now, at this late day, 
will New Jersey reform its unbearable judicial system? Will the 
judicial committees of both branches of the Legislature demand a 
hearing on both sides and then determine for the people whether we 
shall have reform or a fraudulent simulation to please the office-hold- 
ers and corporations? The Legislature must in the last ditch deter- 
mine manfully. The lawyers never will agree to the plan of the com- 
mission. ‘They will never agree on any plan. It is a great mistake 
to suppose that the office of the lawyer makes him wholly immune 
from the frailties of poor human nature. They have been known, 
wonderful to tell, to substitute pocket impulse for reason and even 
patriotism. 

setween the American plan and the plan of the commission, there 
is no middle ground. Consensus of mankind is in favor of the Amer- 
ican plan. England has now an act before Parliament almost like the 
American system herein exhibited, and the only difference consists 
in splitting up counties into districts and creating courts of unlimited 
jurisdiction in very small districts, to bring the courts to the people and 
their business instead of compelling the business to journey to the 
courts. Decentralizing of the courts and bringing them closer to the 
homes of the citizens is going on all the time. The situation in our 
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state invites this chance. Have we not court houses and public build- 
ings in each county of the state? Have we not clerks and archives 
sufficient to keep and preserve all the business of every county of 
this state? Why should the general business of Atlantic and Cum- 
berland be hawked to Trenton? The very question contains the 
answer—that we are 100 years behind the times in this very important 
branch of public service. 

The centralization of courts at the capital of the several states has 
an unsavory record. It has always created and nursed a judge hier- 
archy incompatible with subordination to simple duty. 

The judge organization in ’49 in New York put the people so 
much on the defensive that it became intolerable and they dethroned 
it for their self-preservation. 

The plan of the Commission preserves carefully all the vices— 
of loss of time and traveling expenses, delays to accommodate terms 
of court, motion days at Camden, Trenton, Newark and Jersey City 
—and other lost motion that well nigh amounts to a denial of justice 
to all but the corporations under the control of hirelings; that with 
the credulous stockholders’ money in their pockets they can by 
chicane, litigious delay, costly stenography and printing so worry 
justice as to make it useless. 

But it is said by way of marshalling excuses and profound simu- 
lation, that by this plan the equity and law administration will be 
kept separate, to the supreme satisfaction of the people of New 
Jersey who are wedded to this plan. It was no credit to Ephraim 
that he was joined to his idols. In the shuffle proposed a vice-chan- 
cellor will wear the gown of a justice of the Supreme court, but will 
exercise his office without a break, as before, by performing in the 
Chancery Division. The Law and Chancery Divisions will be just as 
far apart as ever in location, and a provision for passageway between 
them only tends to show the fiction and vanity of their separation. 
This is a scientific age, and men will almost involuntarily seek a 
desired end by the shortest and most inexpensive route. An awkward, 
circuitous and illogical means to a desired end cannot obtain sanc- 
tuary from condemnation because it is old and some antiquarians 
are wedded to it. Means to ends must conform to philosophy of 
general utility. Inherited Chancery jurisdiction is surprisingly lim- 
ited, and the reason of its exclusive business today is largely due to 
jurisdiction conferred by statute, which may just as well been 
given to courts of law. Foreclosure, divorce, alimony, corporation 
insolvency, partition of lands are examples. The specific performance 
of contracts, bills for restitution under rescision of contracts for fraud, 
bills for prevention of conceded wrong by injunction, the execution 
of trusts in all their forms, belong to no recondite and specialized 
learning. There is not a judge of any District court in this state that 
has not more difficult jural puzzles to solve than any vice-chancellor. 
The judges of our Criminal courts have also a more difficult task, 
if performed according to the established philosophy of liberty. The 
District court judges, Common Pleas and Oyer and’ Terminer judges 
can butcher their jobs and escape criticism. A vice-chancellor has 
to vindicate his work by a finding in writing, and hence much ado is 
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made generally about nothing. And the simpler the case the longer 
the opinion. The only specialization and division that courts are 
capable of is civil and criminal—and probate for the purpose of keep- 
ing separate records, and doing non-litigious business by its clerk— 
the surrogate. ae 

But every fledgling knows that the purely judicial faculty is 
incapable of specialization in law and equity separately. [he same 
judge faculty is exercised variantly in jury trials and Chancery pro- 
ceedings. The presiding jurist in a jury trial puts an hypothetical 
state of fact contemplated by the evidence, and then says to the jury, 
“If you find these facts established you are authorized to find for the 
plaintiff,” and the same officer says in a Chancery controversy: “The 
facts and events stated‘in the formula of the case are thus, and on 
this data decree must be for the defendant.” The working of the. 
jural faculty is identical in each case. Justice itself is incapable of 
any specialization. Right is always a relative quality to be evolved 
out of the conditions of the concrete case. Under the American 
system neither the Review court or Circuit courts, or Chancery is 
abolished. They are not even blended or confused. The forms of 
these proceedings seem so logical and natural that they are incapable 
of annihilation or fusion. But form cannot create substance of ad- 
ministration. Right is a persistent quality and refuses to be strangled 
by any form of procedure. “The eternal years of God are hers.” 
Local courts of the American system exercise the jural faculty now 
through Chancery forms, now through old law forms or jury trials, 
and judges are appointed to work the whole judicial mill—not a 
contemptible specialized piece of it. Experience has established be- 
yond controversy that a judge that is so limited that he can work 
only the Chancery forms, can work neither, and a judge that is so, or 
thinks he is so chanceryized that he cannot conduct jury trials, civil 
and criminal, is a microscopic quantity, and the Bench should not be 
encumbered with such a figment. The soul of law and Chancery is 
an indivisable unit—equity, justice; not law justice or equity justice. 
The hue and cry about abolishing either the court of Chancery or the 
Supreme court is wholly false. The American system simply trans- 
fers these functions in their entirety, and their separate agencies for 
usefulness to county courts to be exercised as they always have been, 
except as to mere locality. An equity problem can be solved at Cape 
May as well as in Trenton. 

Barring criminal reviews, the Supreme court has not performed 
a single service for the last fifty years that has not been performed 
by single judges at the county seats in other states. Why is it that 
the state of Ohio has a less number of printed reports than New 
Jersey? There is at least ten times the amount of litigious business 
annually now in Ohio than in New Jersey. The why is—that the 
original courts correct their own errors by granting new trials, re- 
hearings in equity and prerogative cases. They thresh and rethresh 
out their business before a great, prudent judge, that has time enough 
and power enough to exhibit the right as satisfactory as human 
agencies can do it, co 
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The causes that superinduced a division into Appellate, Law 
and [quity Divisions in England do not exist in New Jersey. The 
crown has to administer local law and customs in Ireland, Scotland, 
India, Canada and other dependencies. It is essential to the service 
that records and reports be kept of Scotch, Irish, Indian and other 
foreign appeals. But Law and Equity Divisions are preserved only 
in the locality of England and Ireland. Who ever heard of Scotch 
Equity? Australian Equity? Indian Equity? Justice is worked out 
in these jurisdictions before a single judge, and appeal is taken to 
the highest crown review courts, where all mistakes are corrected if 
they occur. 

They claim ability in England to review cases originated in 
courts who administer right according to the course of the civil, 
ecclesiastical or barbarian law. Who ever heard of the House of 
Lords’ Equity? As said before, England is now moving to rid her- 
self and Ireland of this useless figment. As to the division of courts 
into Law and Equity, Chancellor Runyon once said, when he ordered 
a case to be restated by amendment of a bill and answer, that if 
the case was faithfully formulated his services would be almost use- 
less, as the right would become so visible that a justice of the peace 
could see it. JOHN J. CRANDALL. 
Atlantic City, N. J. 





SHOULD TRIAL BY JURY BE ABOLISHED ? 


I state my objections to trial by jury as follows: 


IN CRIMINAL CASES. 


First. They do not apply the exact definitions of crimes given 
in charge by the court because: (1) they do not understand them, 
for it requires a student of the law itself to do so; (2) they do not 
care to understand them, because the conduct of the trial convinces 
them they are supreme, and have the right to consult their own whims, 
instead of such definitions. 

Second. They read into the law their own emotions, sympathies 
and feelings, giving it: (1) their own interpretation, which will 
“neither excuse nor justify” the crime from a legal point of view; (2) 
“putting themselves in the place of the defendant,” a position never 
contemplated by either the law or good morals. 

Third. Sometimes (though this is extraordinarily seldom) they 
are corrupted either through fear, or worse motives, and return a ver- 
dict in defiance of the law. 

Fourth. Their verdicts are often rendered upon prejudice, though 
they may not be conscious of it at the time; for instance, the “rea- 
sonable doubt” is nearly always disregarded where a tramp or pauper 
is defendant, and they put on him the burden of proving his innocence; 
whereas as against a well-to-do citizen, tried on practically the same 
charge, the “reasonable doubt” is stretched into most unreasonable 
excuses for acquittal. 

Fifth. The method of selecting a jury in criminal cases, par- 
ticularly those punishable with death, is childish and puerile; for 
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the corrupt juror, or one who can be or has already been “influenced” 
improperly, will answer all questions qualifying himself, as he has 
no conscience to stultify; whereas the conscientious juror is sure to 
be inveigled into admitting he “has formed or expressed an opinion,” 
or “is biased or prejudiced in favor of or against the defendant,” 
or the like. Now a man who is truthful and honorable cnough 
to admit that he has formed or expressed an opinion (unless he 
is doing so falsely to escape unpleasant jury service), or has a 
prejudice in the matter, will most probably be conscientious in 
observing his oath “to try the case according to the evidence sub- 
mitted under the rulings of the court, and the law as given in charge 
by the court,” and no more reason can be had for rejecting him on 
such grounds than for rejecting the nisi prius judge, or the judges 
of Appellate courts, who have read accounts of the crime in the news- 
papers. 

Sixth. The whole effort of the defendant’s counsel is to keep 
his client from being tried by men known to be in favor of enforcing 
the law, and who cannot be appealed to, to violate their oaths and 
try the case upon emotions, feelings or sentiments the law does not 
recognize. 

Seventh. The law itself is conscious of the fact that jurors can 
be improperly “influenced,” in that in felony cases, they are prac- 
tically held under arrest during the trial, and not allowed to go to 
their homes or otherwise pursue their normal habits. Imagine a 
conscientious, honest man thus held under surveillance in durance vile! 
Imagine the trial judge so held! 

Kighth. The defendant’s attorneys will make statements and 
arguments (?) appealing to the passions and prejudices of the jurors 
to directly violate their oaths and acquit the defendant, which they 
would not dare to make to the trial judge. FE. g. Mr. Clarence Dar- 
row’s speech in defence of Haywood: “To hell with the Constitution 
and statute law,” etc., as standing in the way of the laboring man’s 
supposed rights. No doubt his speech was widely read by members 
of labor organizations, and created in their minds the belief that such 
organizations were Justified in committing murder or any other crime 
to protect and foster their unions. 

Ninth. As the law applied to crime is an exact science intended 
to prevent crime by fairly, justly and reasonably punishing those 
guilty of its infraction, there can be no reason for a jury on the theory 
that they will be more merciful than judges learned in the law and 
capable of deliberately and judiciously analyzing, weighing and ap- 
plying all the facts. 

Knowing they will be tried, not under the law and facts, but 
upon the emotions and sympathies of the jury, which the law itself 
would not permit, murderers and perpetrators of other crimes are 
encouraged and the spirit of anarchy is inculcated. Imagine those 
guilty of violence, intimidation, and destruction of property during 
“strikes,” being tried according to the letter and spirit of the law. _ 

Tenth. But the strongest reason against the system lies in the 
fact that instead of every offence being accurately defined and pun- 
ished, juries are continually adding to the definitions and destroying 
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the certainty of punishment. The eloquent attorney who proclaims 
that “there is a higher law” is but inviting the jury to do something 
which the judge rarely ever does—violate their oaths of office. What 
a rich harvest of criticism Mr. Delmas reaped by attempting to read 
into the law a new excuse for crime with his “Dementia-Americana!” 
But he was frankly stating the reason for retaining the jury—to avoid 
punishment for a crime clearly proven under the exact definition of 
the law. If it were known to be a fact that every crime would be 
punished according to its definition, there can be no doubt of the 
salutary effect. It is the unceriainty of a jury verdict that breeds 
criminal desire and anarchy. 
IN CIVIL CASES. 

Juries are taken in civil cases to avoid the law. This may appear 
dogmatic, but it is believed the assertion can be maintained. ‘Per- 
sonal injury” damage suits against railroads and other employers of 
labor in dangerous occupations atfiord the most striking illustration. 
They are told that the injured party “assumed the ordinary risks, in- 
cident to the employment,” that “the negligent acts of the employer 
must have been the proximate cause of the injury,” that “the defend- 
ant is not the insurer of its employees,” etc. But scarcely a verdict is 
reached except upon the general reasoning to the effect: “O, well, 
this man was hurt in the employ of the company; he can’t afford to 
lose the money and the company can; if we are wrong the upper 
courts will set us right,” etc., and thereupon a substantial verdict is 
rendered against the defendant. Not a definition of the carefully 
prepared charge of the court is considered, even if understood, and 
jury sympathy supplants the law. Appellate courts complacently hold 
themselves “bound by the facts thus found by the jury, though we 
might have found differently if left to us alone,” and the law goes on 
changing from system to doubt, and from doubt to hopeless con- 
fusion, and from hopeless confusion to conscienceless anarchy. 

Solemn contracts in writing have engrafted upon them parol con- 
ditions destroying their intent and purpose. 

Public conscience is stultified, if not destroyed, and the law is 
sneered at and reviled. The average inversely reflects the same mo- 
tives, when its passions and prejudices are appealed to, that actuate 
the bloodthirsty mob, and caim judicial application of the law is lost 
in the maze of frenzied oratory. 

The jury system is destroying the law, and slowly but surely 
bringing on the bloodiest revolution known to history. Through it 
life, liberty and property are becoming more and more insecure as the 
days pass.—Hal W. Greer in American Law Review. 





Where the statute forbids the sale of intoxicating liquors without 
a license, but permits an incorporated club to sell without license to 
its members, the Supreme Court of Errors of Connecticut holds, in 
the case of State v. Warcholick (68 Atlantic Reporter, 379) that it 
does not authorize a sale to one not a member, though believing him 
to be such, and affirmed the conviction. 
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HVIDENCE OF TELEPHONES CONVERSATION. 


Notwithstanding the extensive use of the telephone in business 
transactions during the past decade, there appear to be as yet com- 
paratively few cases in the books involving the introduction of tele- 
phone conversations in evidence. And not only are such cases few, 
but they do not, for the most part, treat the subject in a comprehen- 
sive manner. There can be, of course, no objection to such evidence 
provided the person with whom the conversation is held can be iden- 
tified, and the question of identification presents, therefore, the only 
real problem involved. The difficulty arises from the fact that the 
usual means of identification are absent, and consequently other, and 
to some extent nove! means must be resorted to. If the witness 
knows the speaker and recognizes his voice, all the cases agree that 
the evidence is admissible. (Murphy v. Jack, 142 N. Y. 215, semble; 
People v. Ward, 3 N. Y. Crim. 483, 510, note; Lord Electric Co. v. 
Morrill, 178 Mass. 304; Stepp v. The State, 31 Tex. Crim. Rep. 349, 
352; and see, Lippett v. St. Louis Dressed Beef & Prov. Co., 27 Mise. 
222, 224). Where, however, the witness does not recognize the voice 
of the other party, a different question is presented. But three states, 
apparently, have definitely decided that telephone conversations may 
be admitted in that case. In Wolfe v. Missouri Pacific Railway Com- 
pany (97 Mo. 473, 481) a witness for the defendant was allowed to 
testify to a telephone conversation with some person in the plaintift’s 
private office although he could not state that such person was either 
one of the plaintiffs or their clerk. This was held no error by the 
Supreme court, which said: 

“The courts of justice do not ignore the great improvement in the 
means of intercommunication which the telephone has made. . . . 
\\Vhen a person places himself in connection with the telephon. sys- 
tem through an instrument in his office, he thereby invites communi- 
cation, in relation to his business, through that channel. Conversa- 
tions so held are admissible as personal interviews by a customer with 
an unknown clerk in charge of an ordinary shop would be in relation 
to the business there carried on. ‘The fact that the voice at the tele- 
phone was not identified does not render the conversation inadmis- 
sible.” 

A recent case in the Supreme court of Illinois affirms the same 
doctrine. (Godair v. National Bank, 225 Ill. 572, 574). Here a wit- 
ness for the plaintiff bank testified that he called up the office of the 
defendants by telephone and asked for one of them, but was informed 
that he was out; that later some one representing himself as speaking 
from defendant’s office called up the bank and said that the party 
wanted by the bank was in, and thereupon the witness talked with a 
person who told him that the drafts which were the subject of the 
suit would be paid. The witness did not know the person for whom 
he had called and did not recognize his voice, nor did he know with 
whom he had talked. On the authority of the Missouri case, the evi- 
dence was admitted. The judgment, however, was reversed on an- 
other ground. In each of these cases the court was careful to say 
that, while the evidence of the telephone conversation was admissible, 
its weight was for the jury. In Missouri Pacific Railway Company v. 
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Heidenheimer (82 Tex., 195, 201) the witness recognized the voice of 
the speaker as that of an employee of the defendant with whom he 
had previously transacted business by telephone with that office, as 
he was accustomed to do—but he did not know his name. The con- 
versation was held admissible. Jn Sullivan v. Kuykendall (82 Ky., 
483), Herendeen Manufacturing Company v. Moore (66 N. J. L., 74), 
Oskanp v. Gadsden (35 Neb., 7, 11), and Lincoln Mill Co. v. Wissler 
(95 N. W. (Neb.), 857), there was no question of identification nor 
that there had been a telephone conversation, but only as to what was 
said or when it took place. The same is practically true of People v. 
McKane (143 N. Y., 455, 474), where the fact of the conversation 
between the witness and defendant was otherwise proved. 

The question of identity in this connection was very sensibly dis- 
cussed by the Kentucky Court of Appeals in Holzhauer v. Sheeny, 104 
S. W. Rep., 1038. “Obviously,” it was observed, “the speaker whose 
conversation is introduced as evidence of an admission against his 
interest must be identified in some proper manner by evidence as the 
party to be charged in the suit, or the conversation is not receivable 
against him. If the witness was acquainted with the defendant’s 
voice, his testimony that he recognized her voice is admissible as evi- 
dence, and it may constitute proof of her identity; or the identity might 
be proved otherwise. In average experience the numbers and ad- 
dresses contained in the telephone company’s directory for public use 
are found sufficiently accurate to justify its substantial trustworthi- 
ness. When, therefore, a person so stated to live at the address, and 
bearing the same name as the party sought to be charged, is called for 
by the telephone at that number and address, and answers to the 
name, admitting the identity, it is to be accepted as the same evidence 
would be if the witness testifying had called in person and the osten- 
sible owner had answered and admitted the identity.” 

In New York the principal case seems to be Murphy v. Jack, 142 
N. Y. 215, supra. There plaintiff had obtained an attachment upon 
the affidavit of his attorney who swore to the essential facts on infor- 
mation and belief, giving as the source of his information a telephone 
conversation with the plaintiff and his Boston attorney, they being 
then in Boston. He did not, apparently, state what reason he had for 
believing that the persons with whom he talked were the plaintiff and 
the Boston attorney, and the court held the affidavit insufficient, as it 
did not disclose the source of information “in such a way as to enable 
the court to decide upon the probable truth of the statements and the 
authenticity of the jurisdictional facts.” There are expressions in the 
opinion which might indicate that the court was of the opinion that 
recognition of the voice was necessary, but it is more probable that 
the court did not intend to announce such doctrine, but rather that all 
it required was that whatever means of identification the affiant had, 
should have been stated. (But see, People v. McKane, supra). 

Considered on principle, the question involves conflicting consid- 
erations. On the one hand it may be said that the useof the telephone 
has become so common and so necessary that it is unavoidable that 
much business should be transacted by that means between persons 
who have had no previous acquaintance, and that when such trans- 
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actions are called in question in the courts, evidence of such conversa- 
tions must be given. If it be objected that it is careless to use the 
telephone for important business communications, the answer is that 
men do not ordinarily transact their business with a lawsuit in view, 
but with the purpose of accomplishing their ends with the least pos- 
sible expenditure of time and effort. It may be further said “first, 
that when a party purporting to be M responds to a call for M on the 
telephone, the practice of telephonic business justifies the assumption 
that the speaker is genuinely M; secondly, that when a person re- 
sponds to such a call without purporting to be any particular person, 
he may be assumed to be some person lawfully employed in the 
office, and mye merely an unauthorized intruder.” (Ill. Law Rev., 
May, 1907, p. 48). The inference is not so strong, however, when the 
call does seek originate with the witness, but with the other party. 

On the other hand, it may be said with much force that unless the 
speaker’s voice is recognized the identification is far from satisfactory ; 
that despite the fact that the person who answers the call is usually 
the person he professes to be, yet it is easily possible that it might be 
someone else, and the witness be none the wiser; and that, therefore , 
evidence of this kind is of too uncertain a nature to be admitted. 

We are inclined to think that the former view will, of necessity, 
eventually prevail, and that such evidence will be admitted, its weight 
being left to be determined by the jury under proper instructions. 
While the New York cases have not yet gone to this extent (Murphy 

Jack, supra; People v. McKane, supra), we expect a vindication of 
the more sensible and enlightened doctrine when the question is 
squarely presented to our courts.— Bench and Bar. 





CHARGE TO GRAND JURY. 
(Passaic Oyer and Terminer, April 28, 190s). 


Anarchy—Common Law—Indictment. 


In the Passaic Oyer and Terminer Mr. Justice Minturn charged 
the grand jury as follows on the subject of anarchistic publications: 

“It becomes necessary for the court to direct your attention to a 
matter of extraordinary importance, which has occurred in this com- 
munity quite recently and which has engendered a discussion of na- 
tional proportions. 

“A sheet called La Questione Sociale, published in this city, con- 
tained, under the title of an Anarchistic Revolution, an appeal to its 
readers to arm themselves; to seize the police stations and the armory; 
to kill the police force, and to dynamite and burn the city. 

“Whatever seeming justification and cause for palliation mav 
exist for such an appeal in the despotic lands from which such revolu- 
tionists come, there surely can be none in a land like this where the 
people alone rule; and which opens its doors to the oppressed of every 
clime, and offers them a haven of safety, and a home of refuge. 

“How absurd such an appeal must seem to these men if they 
would but remember and consider the essential features which dis- 
tinguish and differentiate our government from all the governments 
of the earth. 
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‘y ask the people to arm themselves, not against king, po- 
tentate or tyrant, but against the people themselves ; to seize the police 
stations and the armories, not of a Czar, a Nero or a Caligula, but of 
the people to whom the appeal is made; to destroy the police, who are 
but the servants of the people, and to burn and destroy the city, which 
is the property of the people themselves. 

“But, while the intelligence and moral character of our people 
will always afford a safeguard against such inhuman, idiotic and bar- 
barous appeals, we know from sad experience but too well that the 
danger and criminality of them lies in the fact that in every commun- 
ity the vicious, the depraved and the weak-minded may be influenced 
by them. Within your time and mine two of the noblest characters 
in our country’s history, Chief Magistrates of the Nation, were done 
to death by the hands of assassins actuated by such inhuman doctrine 
as this, and only the other day this city assisted in the funeral rites of 
a devoted clergyman, who was struck down within the sacred portals 
of the church in a sister state, where he was officiating. 

“The men who fulminate such appeals as this must be taught, if 
they will learn it in no other manner, by the invocation of the law, 
that while our laws and our constitution can be changed, they will be 
changed only when the people demand it in the forms prescribed by 
law, and not by the methods of terrorism and havoc of the Irencl 
Revolution or the barbarous ravages of the Goths and Vandals. 

“It becomes your duty and mine, therefore, as the servants of the 
law established by the people, to trace the authors, publishers and dis- 
seminators of this treasonable appeal, and apply the law in its full 
vigor fearlessly and relentlessly in defence of our firesides and our 
homes, and in defence of the law against the criminals when appre- 
hended. 

“There is, in my judgment, ample authority in the common law 
of the land based upon the maxim which underlies all political institu- 
tions of government, that the safety of the people is the supreme law, 
to justify an indictment of these malefactors. But the legislature has 
supplemented this by Chapter 133 of the Laws of 1902, making any 
person who shall in public or private, by speech, writing or printing, 
or by any other mode or means, advocate the subversion and destruc- 
tion by force of any and all government, or who shall attempt by these 
means to incite or abet, promote or encourage hostility or opposition 
to any and all government, guilty of a high misdemeanor. The crime 
has been perpetrated, the law for its punishment I have pointed out 
to you, and it becomes your duty, under your oath of office, without 
fear or favor, to enforce it.” 


CHARGE TO GRAND JURY. 
(Essex Oyer and Terminer, April 7, 1908). 





Grand Jury and Prosecutor— When Not Indictable. 

Chief Justice Gummere on April 7 directed the grand jury of the 
April term of the Essex courts to ignore the complaints made by City 
Counsel James R. Nugent against Sheriff Sommer,-Prosecutor Mott 
and Benjamin Atha, foreman of the last grand jury, alleging that they 
conspired to have him indicted. The Chief Justice declared that the 
offence charged does not exist in law, and proceedings such as Mr. 
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Nugent instituted could not legally be begun until his innocence of 
the charges contained in the indictments against him had been proven. 

The Chief Justice’s charge follows: 

“Gentlemen of the Grand Inquest—Most of you, and, in fact, 
probably all of you, have observed in the public press that on last Sat- 
urday an official of the city of Newark, against whom an indictment 
had been returned by the grand jury, lodged a complaint before a 
police magistrate against the prosecutor of the pleas, the sheriff and 
the foreman of the grand jury, charging them with a criminal con- 
spiracy in procuring the indictment. That these three gentlemen 
were arrested and bound over to appear before the present grand inqui- 
sition is also generally known, and in that way the matter will come 
before you officially. 

“Putting aside any personal element, I desire to direct your atten- 
tion to an elementary principle of law. There is no such thing known 
in the law as a criminal conspiracy to procure the indictment of a 
guilty man. If aman who is indicted is guilty, instead of the parties 
bringing him to justice being guilty of a criminal action, they have 
rendered a public service. 

“The fundamental question is as to the guilt or innocence of the 
indicted person, and whether he be guilty or innocent can be deter- 
mined on proceedings under the indictment. If the man indicted is 
declared to be innocent he is innocent. If he is declared to be guilty 
he is guilty. If because of lack of evidence the prosecutor decides to 
nolle prosse the case the indicted man is innocent. Until the inno- 
cence of the man indicted is established no proceedings, either criminal 
or civil, can be instituted against those procuring the indictment. Any 
proceeding instituted before the innocence of an indicted man is estab- 
lished is premature. Until the innocence of the indicted man is estab- 
lished no proceeding can be brought against any man, and it is your 
duty to ignore these complaints. 

“It is most unfortunate that the administration of justice should 
be committed to a magistrate who is ignorant of this elementary prin- 
ciple of law, and if it be true that he took his action after consultation 
with alleged eminent counsel, it is unfortunate that he did not consult 
others connected with the administration of justice instead of the 
eminent counsel who are ignorant of such an elementary principle of 
the law. 

“IT say to you that no grand jurors need ever fear that they are 
subject to such a proceeding as this. For 300 years it has been settled 
that a grand juror is answerable to no one, be his motive malicious or 
not, or his action justifiable or not. The grand juror is absolutely 
immune. No person whom he has joined in indicting can proceed 
against him criminally or civilly. He is immune_and is not respon- 
sible even to the state, and when he retires from service he is in the 
same position as if he never had served. 

“If a grand juror could be challenged by any one for his duty no 
man would be willing to serve, and the institution itself would be de- 
stroyed, as justice could not be administered unless there is such im- 
munity. This case ought to be disposed of on the ground mentioned. 

“T take this occasion to say that you need fear attack from no one, 
and for the performance of your duties you are answerable to no one.” 





SEXTON V. COMM. OF ASBURY PARK. 


SEXTON v. COMM. OF ASBURY PARK. 
(N. J. Supreme Court, April 16, 1908). 


Licensing of Liquor Selling—Act of Incorporation of Asbuiy Park—Campmeeting 
Act of 1896. 

REED, J.: The ground upon which the license granted by the 
resolution brought up is attacked, is that the Board of Excise Com- 
missioners were without power to grant a license for the sale of liquor 
at a place within one mile of the outside limits or boundaries of the 
said campmeeting association. 

Asbury Park was incorporated as a city under an act providing 
for the government of cities of this state containing a population of 
less than 1,200 inhabitants. 

Section 23 of this act of 1897, under which Asbury Park was in- 
corporated, provided that “the sole and exclusive right to grant licenses 
to persons to keep inns and taverns within such cities shall be vested 
in the common council on such terms and under such limitations, regu- 
lations and restrictions as the said common council shall by their or- 
dinances impose; provided, however, that no license shall be granted 
contrary to the provision of an act of the legislature of this state en- 
titled ‘An act respecting the granting of licenses to sell spirituous, 
vinous, malt or brewed liquors in certain places of this state,’ approved 
March 8, 1896.” 

This act of March 9, 1896, thus referred to, provided that “here- 
after no licenses shall be granted to keep an inn or tavern, or to sell 
spirituous, vinous or malt or brewed liquors within the limits of any 
land owned or controlled by any campmeeting association incorpor- 
ated by or under the laws of this state, used for religious worship or 
for any objects or purposes for which such associations are formed, 
nor within one mile in any direction from the outside limits or boun- 
daries of such lands; except that it may be lawful to renew from time 
to time any such license now existing to make sale thereof at any inn 
or tavern now located at or lawfully doing business within the limits 
aforesaid.” 

An act was thereafter passed to establish an excise department in 
the cities of this state. It empowered the common council or other 
governing bodies of said cities to provide by ordinance for the estab- 
lishment of a board of excise commissioners. It further provided that 
such board should have power to make ordinances to license and reg- 
ulate or prohibit inns and taverns, restaurants and beer saloons, and 
when licensed to revoke or transfer such license, and to prohibit all 
traffic in or sale of intoxicating drink or drinks. 

Under the provision of this act, the common council of Asbury 
Park passed an ordinance on July 21, 1906, to create a board of excise 
commissioners, which board granted the license now under review. 

It is observable that the grant of this license is in direct contra- 
vention of the provision of the act of 1896, which prohibits the grant- 
ing of any such license within one mile in any direction from the out- 
side limits of the Ocean Grove Campmeeting Association. 

The counsel for the defendants insists first that the act of 1896 is 
unconstitutional, because it is special and local and regulates the in- 
ternal affairs of towns and counties. The principal point made against 
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the generality of the act is that it does not apply to all campmeeting 
associations, but only to incorporated campmeeting associations. 

It seems quite obvious, however, that the legislature had a right 
to limit the protection afforded by the act to those religious associa- 
tions which exist under the sanction of the laws of the state, and under 
the limitations and conditions which the corporation statutes of the 
state provide. 

The legislature, under the police power, has the right to prohibit 
a certain class of transactions likely to disturb or interfere with relig- 
ious worship within the vicinity of churches and campmeetings where 
religious exercises are held. Peddling by itinerant venders of goods, 
and the sale of intoxicating liquors, and, consequently, the licensing 
to sell intoxicating liquors within a reasonable distance of such locali- 
ties, may be prohibited. 

Granting this general power in the legislature, the discrimination 
between places in the vicinity of religious meetings existing by virtue 
of the corporation laws of the state, and the vicinity of those religious 
meetings voluntarily held without corporate recognition, was entirely 
legitimate. 

The objections to the constitutionality of the act of 1896 are, we 
think, entirely unsubstantial. 

It is again objected that the act of 1896 is repealed by the act of 
1902 providing for the establishment of excise boards in cities, fol- 
lowed by the establishment of such board in Asbury Park. 

The repealing efficacy of the act of 1902, if it exists, must arise 
out of the power vested in the board of excise commissioners by that 
act and upon the clause repealing inconsistent legislation. 

The power, as already exhibited, is to license and regulate, or pro- 
hibit, inns, taverns, &c., and the prohibiting all traffic in the sale of 
intoxicating drinks or liquors. 

The query is whether the power so conferred upon the board of 
excise commissioners includes the power to settle by its own legisla- 
tion all the conditions and limitations controlling the granting of 
licenses, and excludes any limitation imposed upon the licensing 
power by any preceding statute. If so, then the establishment of the 
board of excise commissioners extinguished all limitations upon the 
power to license contained in the “Inn and Tavern Act,” or any other 
preceding act. 

In my judgment, this view is untenable. The purpose of the act 
to establish boards of excise in cities in this state was to transfer the 
licensing function from the body, which in the several cities then pos- 
sessed the licensing power, to the new board to be specially consti- 
tuted. All the restrictions which controlled the old board in the exer- 
cise of its authority to license, whether existing in the charter of the 
city, or in the general acts applicable to such city, remained to control 
the exercise of power by the new board. 

It is to be remarked that the act of 1896 not only existed at the 
time of the incorporation of Asbury Park, but was by reference ex- 
pressly included in the charter of that municipality, which charter was 
the act of 1897. As has been observed, under the act of 1897 the 
power to license was in the common council and was restrained by the 
provisions of the act of 1896, prohibiting the granting of licenses 
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within one mile of the territory of an incorporated campmeeting. That 
the transfer of the licensing power from the common council to the 
board of excise commissioners under the act of 1902 did not repeal the 
then restriction on the licensing power seems apparent. 

An opposite illustration of the sounding of this view is furnished 
in Miller v. Camden, 34 Vr. 501. The board of excise of the city of 
Camden was established under the act of 1886 (p. 397). Under that 
act power was conferred upon the board to pass ordinances to license 
and regulate or prohibit inns and taverns, and to prescribe and enforce 
penalties, either by fine or imprisonment, for the violation of such 
ordinances. The power thus conferred upon the board of excise re- 
specting penalties was plenary, and the board proceeded to enact an 
ordinance fixing a penalty for the violation of any ordinance, which 
penalty was that the defendant should pay a fine of fifty dollars and 
costs, and in default thereof should be imprisoned for the term of three 
months, 

Previous to the passage of the act of 1886, the power to grant 
licenses and to pass ordinances regulating the sale of intoxicating 
liquors, was lodged in the common council; and the city charter pro- 
vided that the common council might prescribe a penalty for the viola- 
tion of such ordinances by either imprisonment for ten days in the 
county jail, or by a fine not exceeding $100. It was held that the ordi- 
nance of the board of excise, so far as it contravened the provisions of 
the charter, was invalid. 

Said Mr. Justice Gummere: “When the legislature transferred the 
regulation of the liquor traffic from the common council of Camden to 
the excise board it was not intended to clothe the board with power 
to impose fines unlimited in amount, or terms of imprisonment unlim- 
ited in extent. The legislature had, in granting its charter to Camden, 
already declared what should be the maximum punishment for the 
violation of its municipal ordinances, and that maximum remained 
unchanged by the transfer from the city council to the excise boards 
the power to pass ordinances regulating the sale of liquors and to 
punish violations of such ordinances. 

That the conference of power to license upon the board of excise 
commissioners did not repeal previous statutory limitations upon the 
licensing power, is exhibited also by the case of Peer v. Excise Com- 
missioners of Newark. 

The act of 1903 ordered the mayor of cities of the first class to 
appoint a board of excise commissioners. Sec. 5 of that act enacts 
that such board of excise commissioners shall have sole power to 
license and regulate inns and taverns, restaurants, beer saloons, and all 
places where any kind of vinous, malt, brewed, spirituous or other in- 
toxicating liquors are sold. The power to license, it is observed, thus 
given is unrestricted; yet it was held in the mentioned case that a 
license granted to sell liquor in less measure than a quart in a place 
used as a store in which grocery and other mercantile business was 
carried on, was held to be void, as contravening the provisions of Sec. 
11 of the act of 1899. 

We are of the opinion that the resolution granting the present 
license was beyond the power of the board of excise commissioners of 


Asbury Park, and it should be vacated.” 
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STATE v. THOMPSON. 
(N- J. Supreme Court. February 24, 1903). 


1. Bigamy—Previous Marriage 
—Sufficiency of Evidence—In a 
prosecution for bigamy, evidence 
held to justify a finding that de- 
fendant had entered into a com- 
mon-law marriage with a woman 


2. Marriage—Marriage by Mu- 
tual Agreement—Subsequent Co- 
habitation—A contract of mar- 
riage followed by cohabitation 
constitutes as valid a marriage as 
one ceremoniously celebrated. 


before marrying another. 

Error to Court of Special Sessions, Passaic county. 

Alexander Thompson was convicted of bigamy and brings error. 

Mr. Wood McKee for plaintiff in error. 

Mr. Eugene Emley for the state. 

BERGEN, J.: The defendant was tried and convicted of the crime 
of bigamy, and there was evidence justifying the finding that the 
defendant, after having entered into a common-law marriage with one 
Marie Reid, afterwards married another woman by the name of Nellie 
Reynolds. 

The case shows that the defendant, having been indicted for the 
crime of bigamy, waived his right to a trial by jury, and requested a 
trial before the court. After the testimony had all been taken and the 
cause rested on both sides, counsel for defendant moved for the dis- 
charge of the defendant for want of proof of marriage sufficient to hold 
the defendant on the charge of bigamy, insisting that proof of mar- 
riage by reputation was not sufficient to hold the defendant on the 
charge made against him. ‘This motion was denied and an exception 
taken. The evidence on behalf of the state shows that some time in 


the month of September, 1901, the exact date is not given, the defend- 
ant, being in the company of Marie Reid, suggested that they be mar- 


ried ; that defendant took the woman before a person whom “he repre- 
sented to be James Il. Cocker, justice of the peace; that the parties 
stood up before the supposed justice, who asked the defendant if he 
took the said Marie Reid as his wife, to which the defendant answered 
“Yes; that the woman was asked if she took the defendant for her 
husband, and she said “Yes;” that they did not live at the same place 
until about December 10, 1901, when the woman became pregnant, 
and, asking the defendant what they should do, he told her that she 
had better tell her mother, which she did, and immediately thereafter 
she and the defendant began living together at her mother’s house as 
husband and wife, and remained there for a short time; that subse- 
quently they went to live at the house of defendant’s sister, and lived 
there about two months, when the child was born; that in November, 
1902, the defendant rented apartments in a house in Paterson, and that 
she and the defendant lived there as husband and wife until the fall of 
1905, when they separated, owing to a quarrel over his attentions to 
another woman; that the child was baptized in a Roman Catholic 
church in the city of Paterson, one of the sponsors being asked to 
attend at the ceremony by the defendant. It also appeared that on 
one occasion the defendant had introduced this woman and child as 
his wife and child; that, before the second marriage, the defendant had 
made a written application for employment, and in answer to printed 
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questions in the application he said he was married; that he was 
housekeeping and his place of residence was 95 Market street, Pater- 
son, which was the place where he was then living with Marie Reid. 
There were other witnesses testifying to the fact that the defendant had 
recognized and introduced Marie Reid as his wife. This evidence 
justified the finding that there was manifested by these parties an 
intent to live together as husband and wife, and, with the intention 
carried out by their so living, an actual marriage is established. Cham- 
berlain v. Chamberlain, 68 N. J. Eq. 736, 62 Atl. 680, 3 L. R. A. (N. S.) 
244, 111 Am. St. Rep. 658 

_ It is insisted by the defendant that a ceremonial marriage contract 
is required to establish his guilt as a bigamist if he married another, 
and that a sufficient married relation was not proven. We are of 
opinion that under the law of this state the contract followed by cohab- 
itation as shown in this case is just as lawful a marriage as if it had 
been ceremoniously celebrated, and that this defendant was a married 
man, with a wife living, when he married Nellie Reynolds, and that 
when he married her he committed the crime of bigamy. 

The judgment under review is affirmed—(68 Atl Rep. 1068). 





IN Re WILL OF PALMER. 





(Passaic Orphans’ Court, May 21, 1908). 
Trust Fund—Residuary Estate—Income or Corpus. 


SCOTT, J.: A petition has been filed in this case by Stephen H. 
Palmer and Nelson G. Palmer, two of the children of George N. 
Palmer, deceased. They set forth that their father, George N. Palmer, 
died on the 21st of February, 1889, and left a will, whereby, among 
other things, he left his residuary estate to the executor in trust for 
the benefit of his three children, the above petitioners, and their sister, 
Aletta Lb. Palmer, to allot or hold one equal share for each of said 
three children and during his or her natural life, to collect and receive 
the rents, profits, interests and income, and apply to the use of each 
of said three children the net income of the share, the remainder over 
to the children of these children or to the grandchildren of the tes- 
tator. 

At the time of George N. Palmer’s death he owned sixty shares 
of the stock of the Adams Express Company, and under this clause 
of his will each of the petitioners is entitled to twenty shares. On 
June 14, 1907, the Adams Express Company, having on hand a large 
surplus in various stocks and bonds passed a_resolution to transfer 
all said stocks and bonds to the Standard Trust Company of New York, 
and empowered the officers to execute distribution bonds of said com- 
pany secured by said stocks and bonds to the amount of $24,000,000, 
and to deliver to each shareholder $200 face value of said distribution 
bonds for each share. 

The trustee under said will, William F. Gaston, received as 
trustee. distribution bonds to the face value of $12,000, and now holds 
them as part of the estate of said Palmer, deceased.’ The petitioners 
claim $8,000 of these bonds as income of the sixty shares of the Adams 
Express Company stock. The trustee, representing the remainder- 
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men, claims that these distribution bonds are part of the capital of the 
estate and should be held by him for the remaindermen. 

The question to be settled is a very old one and investigation 
shows that there are many conflicting decisions. In fact, there are 
three distinct and different rules. One known as the American or 
Pennsylvania rule, the Massachusetts rule and the English rule. The 
Pennsylvania rule, which our state follows, is as follows: “When the 
fund out of which the dividend is paid has accrued before the life 
estate arose, it is principal and belongs to the corpus. If the fund 
was earned after the life estate arose it is income and belongs to the 
life tenant.”” See Cook on Stockholders Section 555. The Massachu- 
setts rule is a hard and fast rule and adopted for convenience. It is 
that, all cash dividends go to the life tenant and all stock dividends 
to the corpus. The English rule is that the usual cash dividends go 
to the life tenant, the extraordinary cash or stock dividends, go to 
the corpus. 

Fortunately, in our state the rule is plainly set forth that we are 
bound to follow and that rule is announced in Van Doren v. Olden, 
4 C. E. Green, p. 176, and is stated as follows: “That where the trust 
funds of which the income, interest or profits are given to one person 
for life and the principal bequeathed over, upon the death of the life 
tenant, are invested either by the trustees or at the death of the 
testator, in stock or shares of an incorporated company, the value 
of which consists in part of an accumulated surplus or undivided 
earnings laid up by the company, such additional value is part of 
the capital. That this as well as the par value of the shares must 
be kept by the trustee intact for the benefit of the remaindermen, 
but the earnings on such capital as well as upon the par value of the 
shares, belong to the life tenant.” This decision has been affirmed 
and the general rule declared has never been questioned in this state, 
but has been approved in various cases. It is expressly approved 
and thoroughly explained in the case of Lang’s Executor v. Lang, 11 
Dick, 603, a case very much like the one in hand. 

Vice-Chancellor Emery in quoting the rule as laid down in Van 
Doren vy. Olden says as follows: “I understand this principle or rule 
to mean that the actual value of the shares at the time of the death of 
the testator, so far as the same can be ascertained, is the capital or 
principal intended by the testator for the remaindermen. This value 
at testator’s death is evidenced in part by the book assets, including 
the accumulated surplus account standing on the books at that time, 
and in cases where the stock has a market value this also is evidence 
of value. 

“In Van Doren v. Olden, the learned Chancellor further says, that 
‘when an extra dividend is declared out of the earnings or profits of 
the company after testator’s death, such extra dividend belongs to 
the life tenant, unless part of it was earnings carried to account of 
accumulated profits or surplus earnings at the death of testator, in 
which case so much must be considered as part of the capital.’ The 
learned Chancellor did not, however, by this further statement mean 
to change the rule previously stated, but meant, as I understand, that 
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if the dividend was declared and paid in part or whole out of the 
accumulated surplus, as it existed on the books at the death of the 
testator, and the payment of the dividend reduced the amount of 
surplus below what it stood at on the books at the testator’s death, 
it was as between tenant for life and remaindermen to that extent a 
payment out of the capital existing at testator’s death. If the sub- 
sequent payment of the dividend did not trench on this surplus after 
the payment continued to be as large as at testator’s death, then the 
payment was from income and not from capital. The trustees in 
the latter case after the payment still retains, and evidently as capital, 
at least the par value and a surplus as large as at testator’s death.” 

The announcement of the company is contained in a resolution 
to the effect that the capital and reserve fund of the association be 
reduced by transferring and assigning bonds and stocks belonging to 
the association of the value of $24,000,000 to a trustee to hold for the 
pro rata use and benefit of the shareholders of the association, etc. 
While the resolution declares that the capital and the reserve fund 
of the association is to be reduced, yet under the New Jersey rule, as 
above stated, any part of the accumulated earnings that were earned 
after the death of said Palmer, even though capital, belongs to the 
life tenants. 

My conclusion, therefore, is that if these stocks and bonds of the 
Adams Express Company amounting to $24,000,000 were all earned 
since the 21st of February, 1889, when said Palmer died, they are 
income; if any part of this was the accumulated proceeds earned be- 
fore this date it is part of the corpus, and must be held by the trustee 
for the remaindermen. Unless this fact is agreed to, it must be as- 
certained, at which time I will make an order in the case. 


WHITCOMB . BRANT. 
(N. J. Supreme Court, February 25, 1908). 
Landlord and Tenant—Leases— Eviction—Replevin— Wrongful Distress. 


Action by James A. Whitcomb against R. Russell Brant and 
others. Plaintiff was non-suited; and he appeals. 

Argued November term, 1907, before GUMMERE, C. J., and 
BERGEN, J. 

Mr. S. B. Ferriss, for plaintiff in error. Messrs. Guild, Dum & 

Tamblyn, for defendants in error. a lad 

BERGEN, J.: The defendant in error leased to the plaintiff in 
error, for the term of ten years, a building, to be used as a restaurant. 
The lease contained the following stipulation, viz.: “It is expressly 
understood and agreed that the party of the second part may make 
alterations and improvements to said premises subject to the ap- 
proval of the plans by the party of the first part.” The lessee under- 
took to make alterations without the approval of the plans by the 
lessor. They were not made because the landlord objected to the 
proposed changes, whereupon the tenant refused rént, claiming he 
had been evicted. The landlord distrained, and the tenant replevied 
the goods which were not reclaimed. On the trial the plaintiff was 


nonsuited. 
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The first assignment alleges for error that the nonsuit should 
not have been granted, because “it appearing in evidence, according 
to law that the plaintiff was evicted from the premises, was not per- 
mitted to occupy them as a restaurant, and that the plaintiff had the 
right to make the reasonable improvements referred to in the evi- 
dence.” 

The second assignment is substantially the same as the first. 

The third assignment challenges the correctness of the nonsuit 
because it appeared that the distress was illegal because the value 
of the goods distrained was in excess of the lawful amount. The first 
question is whether the refusal of the landlord to consent to the alter- 
ations proposed by the tenant amounts to an eviction. Our conclu- 
sion is that it does not. There is no express agreement ig this lease 
that the building was to be made suitable for the business of the 
tenant, and it be well settled that none will be implied. Murray v. 
Albertson, 50 N. J. Law, 167, 13 Atl. 394, 7 Am. St. Rep. 787. By 
the written agreement between the parties the landlord leased the 
first floor and basement under it of a store building, and the tenant 
agreed that he would not relet or underlet, nor assign the lease or 
use or permit any part of the premises to be used for any other pur- 
pose than a restaurant or lunchroom without the written consent of 
the landlord, with a license to the tenant to make such improvemens 
or alterations as the landlord might approve of. Thus the tenant 
bound himself before making any alterations to obtain the consent 
or approval of the landlord. That the owner of a building, in making 
a lease, has a right to restrict the permanent alterations of his build. 
ing to such that he may approve of, would seem to be a reasonable 
and just privilege. A lessee, intending to make permanent alterations 
in the building which he leases, can protect himself against any mis- 
understanding or doubt by incorporating in the lease the nature and 
character of the proposed alterations. The objection of the landlord 
to the character of the alterations seems to us to have been a rea- 
sonable one, and therefore it is not necessary to determine whether 
an arbitrary objection would have justified the tenant in refusing to 
pay rent. The landlord was entitled, under the agreement, to have 
only such alterations made as satisfied his taste or preference, and 
the contract carefully guards and protects his right in that regard. 
The alterations which the tenant desired to make in the front of the 
building do not appear to have been necessary for its use for the pur- 
pose for which it was leased, but rather to make the entrance and 
front more attractive. The tenant was not deprived of the use of 
the premises because of the refusal of the landlord to consent to al- 
terations proposed, and consequently there was no eviction. If we 
are in error in considering the landlord’s objection a reasonable one, 
nevertheless his refusal to consent did not entitle Whitcomb to remain 
in possession and enjoyment of the premises without payment of any 
rent, for the breach of this covenant did not amount to an eviction. 
The breach, if it was unauthorized, conferred a right of action for 
damages upon Whitcomb, but it gave him no right to continue to oc- 
cupy the premises rent free. 
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‘he question as to the alleged excessive distress was not within 
the issue. In replevin the legality of the distress may be tried, pro- 
vided there is no rent due, but, if there is rent due, however small, and 
the distress is excessive in regard to the quantity of goods taken, or 
otherwise irregular, the remedy of the tenant must be had in an action 


on the case. 


Cobbey on Replevin, Section 48. 


The testimony of the only witness as to value was overruled by 
the court upon the ground that the witness was giving an opinion 
without showing any experience by purchase or otherwise that he 
was qualified. The court was justified in taking that course. 

The judgment under review should be affirmed.—(68 Atl. Rep. 


1103). 





STATE v. DILTS, Sheriff. 
(N. J. Supreme Court, March 11, 1998). 


1. Criminal Law—Time of Trial 
—Statutes.—Cr. Proc. Act 1898, 
Sec. 53 (P. L. p. 885), provides 
that every indictment shall be 
tried at the term in which issue is 
joined, or at the term after, un- 
less the court for just cause al- 
lows further time for trial, and, if 
the indictment be not so tried, de- 
fendant shall be discharged on his 
own recognizance. Two indict- 
ments were found against peti- 
tioner for arson in the April term, 
1907, and he was arraigned five 
days afterwards, and tried on one 
of the indictments in June, 1907, 
the jury disagreeing, and no trial 
was had on the other indictment 
that term, or on either of them in 
the September term, but at that 
term a third indictment was found 
on which he was tried, the jury 
also disagreeing on this trial. Pe- 
titioner was then remanded until 


the December term, when he was 
tried and acquitted on the third 
indictment, and was discharged 
on his own recognizance under 
the statute on the second indict- 
ment, but his motion for discharge 
on the first indictment was denied. 
Held, while in strictness the word 
“trial” implies a verdict, the trial 
required by the statute did not 
contemplate a verdict, and hence 
the statute was satisfied by the 
trial and disagreement in the 
April term, after which it became 
inoperative. 

2. Same—Right to 


“Speedy 
Trial.”’—The several continuances 
of trial on the first indictment, 
considered in connection with the 
trials on the other indictments, 
did not violate the constitutional 


provision requiring a “speedy 
trial” to defendant charged with 
crime. 


Habeas corpus by the state against Jacob Dilts, sheriff, &c., to 
compel the discharge of petitioner from custody under certain indict- 


ments. 


Mr. H. Burdett Herr for the prisoner. 
Mr. George K. Large, prosecutor, for defendant. na 
PARKER, J.: Charles T. Vail, being confined in the common jail 


of Hunterdon county, petitioned for his discharge on habeas corpus, 
basing his application on the provisions of section 53 of the criminal 
procedure act of 1898 (P. L. p. 885), providing that “every indictment 
shall be tried the term or session in which issue is joined, or the term 
after, unless the court for just cause shall allow further time for the 
trial thereof; and if such indictment be not so tried as aforesaid, the 
defendant shall be discharged on his own recognizance.” 
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A writ being awarded and returned, it appears from the return 
and the admissions of counsel at the argument that two indictments 
for arson, which we shall call Nos. 1 and 2, were found against peti- 
tioner in April term, 1907, of the Hunterdon Oyer and Terminer, and 
apparently handed to the Quarter Sessions for trial. He was ar- 
raigned five days afterward, and in June, 1907, tried on indictment No. 
1, the jury disagreeing. No trial was had on No. 2 that term, nor on 
either No. 1 or 2 in September term. But at that term a third indict- 
ment for arson on another occasion was found, the accused being 
already in custody on the other two, and under No. 3 he was at once 
arraigned and tried, this trial also resulting in a disagreement. The 
prisoner was then remanded until December term, at which he was 
again tried on No. 3 and acquitted. No trial on No. 1 or No. 2 has 
been had up to this time, which is still in December term, 1907. He 
demanded trial on every pending indictment at each term, but the pros- 
ecution refused to move any of them except as above. 

After his acquittal on No. 3 in December term motion to discharge 
the prisoner on his own recognizance under the statute quoted above 
was made and granted as to No. 2 (which had never been moved for 
trial), but denied on No. 1. This motion the prisoner now claims 
should have been granted. The court also refused (as it had a right 
to do) the prisoner’s application to set a day for trial under section 70 
of the act, and (we presume, though the return does not so state) con- 
tinued No. 1 until the next term, the prosecutor objecting to its trial 
before a jury of the December panel. 

Without going into the question whether the court had or had not 
just cause under section 53 for further postponement, the propriety 
of which investigation on habeas corpus is doubtful (Patterson v. 
State, 50 N. J. Law, 425, 14 Atl. 125), we are of opinion that the peti- 
tioner is not entitled to relief under the terms of section 53. While in 
strictness the word “trial” implies a verdict, it was clearly not con- 
templated by the statute that a verdict must be had at the first or sec- 
ond term, or the prisoner be entitled to his discharge. The evil which 
the act was intended to remedy was the continued incarceration of cit- 
izens accused of crime because of delay of prosecutors in moving the 
indictments for trial. If it were otherwise, two disagreements at suc- 
cessive terms would require the defendant’s discharge, or a postpone- 
ment for good cause by the court. 

Under the view we take of the meaning and purpose of the 
statute, it was satisfied by the trial and disagreement of April term, 
1907, and became inoperative thereafter. This was the ruling of the 
court of Errors in Patterson v. State, 50 N. J. Law, 426, 14 Atl. 125, in 
the case of a trial resulting in a conviction which was afterwards re- 
vised on error and so rendered nugatory, and we think the same doc- 
trine applicable to the present situation. The result, therefore, is that 
the prisoner has no right of discharge under section 53, and must fall! 
back on the constitutional provision entitling him to a “speedy trial 
by an impartial jury.” No complaint that this provision has been 
violated is before us; but, if it were, we hardly think a case has been 
made out under it. After the disagreement in April term a remand 
until September term was entirely reasonable. The imprisonment at 
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that term and until the acquittal on indictment No. 3 in December 
term is properly chargeable to the latter indictment, and a further 
continuance from the time of acquittal until the next term of court 
cannot be said to be oppressive. 

The application for discharge will be denied, and the prisoner re- 
manded to custody. 





RECENT STATE DECISIONS OF GENERAL INTEREST. 
(Chiefly Concerning Matters of Practice). 


Costs—Amendments to Bill—Recovery of Costs—An amendment 
to a bill, made after the filing of an answer not objected to, is within 
rules 68 and 69, which requires complainant to pay costs on order to 
amend, and furnish defendant certified copies of amended bill. The 
costs incurred by reason of an amendment to a bill made to include 
matters which might have been included in the original bill, and after 
the filing of an answer not objected to, are not recoverable under rule 
108, forbidding the including of costs of amendment occasioned by 
complainant’s own fault in the costs on final decree. The costs of 
drawing and engrossing an amended bill are properly allowed as part 
of the costs on final hearing of the amended bill, since the drawing 
and engrossing were necessary under rule 71 to make the record of the 
cause for final hearing, decree, and enrollment. The cost of engross- 
ing affidavits to an amended bill cannot be allowed in the costs on final 
decree where the affidavits were not proof in the cause at fina! hearing, 
and were only used on the application to amend after the filing of the 
answer not objected to for the purpose of including matters which 
might have been included in the original bill. (Butterworth-judson 
Co. v. C. R. R. of N. J., N. J. Chancery, August, 1907. Opinion by 
Emery, V.C. Rep. in 69 Atl. Rep. 175). 

Attorney and Client—Compensation.—The services of an attorney 
as an advocate in this state, when such services are either requested 
or accepted by a client, are presumed to be gratuitous, unless there is 
an express contract to pay specific amount for such services. The 
mere fact of employment of an attorney by a client does not empower 
such attorney to contract with another attorney that the client shall 
pay the latter for his services as counsel. (Bentley et. al. v. Fidelity 
& Deposit Co. of Maryland, N. J. Errors and Appeals, Mar. 3, 1908. 
Opinion by Reed, J. Rep. in 69 Atl. Rep. 202) 

Jury—Peremptory Challenges—Time—Nature of Right—Upon 
the trial of an indictment it was not error for the court to permit the 
state peremptorily to challenge a juror before he was directed to be 
sworn, although such juror, when so challenged, had placed his hand 
upon the book at the instance of the clerk, who thereupon commenced 
to recite the words of the oath. The allowance of such a challenge 
works no legal injury to the defendant as long as neither his right to 
have a jury selected from the jurors legally summoned, nor his right 
to reject such jurors pereimptorily is impaired. The essence of the 
latter right is that it shall afford a person the privilege of saying that 
some particular jurors shall not try him, not the privilege of saying 
what particular jurors shall try him. (State v. Deliso, N. J. Errors 
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and Appeals, Mar. 2, 1908. Opinion by Garrison, J. Rep. in 69 Atl. 
Rep. 218). 

Error, Writ of—Review—Judgment.—After an allowance by a 
Circuit court of a rule to show cause why there should not be a new 
trial, with no reservation of exceptions, only common error, such as 
appear upon the record are assignable, and all assignments based upon 
exceptions sealed will be struck out. In such case, where the declara- 
tion exhibited three counts, one of which will support the verdict, a 
judgment entered thereon is good. (Hausen v. DeVita, N. J. Su- 
preme, Feb. 27, 1908. Opinion by Reed, J. Rep. in 68 Atl. Rep. 
1062). 

Appeal—Error in Printed Case—Notice——A defendant in error 
served notice upon the plaintiff in error that the printed case served 
upon the said defendant was incorrect. The plaintiff in error moved 
to strike out this notice. Held, that the last motion is not correct 
practice, although the first notice served no recognized purpose in pro- 
cedure. (Hughes v. Fuqua, N. J. Supreme, Feb. 27, 1908. Per Cur- 
iam. Rep. in 68 Atl. Rep. 1065). 





One who employs a boy to do dangerous work, in violation of 
the provisions of a statute, is held, in Lenahan vy. Pittston Coal Min. 
Co. (Pa.) 12 L.R.A. (N.S.) 461, to have no right, in case of his injury 
in such work, to set up the fact that he was guilty of contributory 
negligence. 





The U. S. Circuit Court of Appeals, Second Circuit, has held in 
Matter of Julius Silverman, 19 Am. B. R. 460, that a bankrupt not dis- 
charged within the time limit of section 14, cannot file a second peti- 
tion for adjudication and obtain a discharge from the debts which were 
scheduled and provable in the previous bankruptcy. 





MISCELLANY . 


STATE NOTES. 





=o A law partnership has been re- 

Supreme Court Justice Willard cently formed between Mr. Chas. 
P. Voorhees has reappointed Ar- J. Roe and Mr. Henry W. Run- 
thur W. Kelly as court stenog- yon, of Jersey City, under the firm 
rapher for the Third Judicial Dis- name of Roe & Runyon, with of- 


trict made up of the counties of 
Ocean, Monmouth and Burling- 
ton. Mr. Kelly was first appoint- 
ed by ex-Justice Hendrickson, in 
whose office he had studied law. 

Mr. N. C. J. English, former 
Prosecutor of the Pleas of Union 
county, through ill health has 
been obliged to give up the prac- 
tice of the law. 


fices in the Commercial Trust Co. 
building, that place. 

One of the older Justices of the 
Peace of this state who has been 
in office many terms, John B. 
Davis, of White House, Hunter- 
don county, committed suicide 
April 26 by hanging himself while 
his family were at church. [le 
was greatly respected. Only ill 
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health could be assigned as a rea- 
son for the act. 


BANQUET TO JUDGES. 


A banquet was given by the 
Monmouth Bar Association at 
Freehold, on the first day of the 
May term of the Monmouth Cir- 
cuit, in honor of Willard Penfield 
Voorhees of New Brunswick, the 
new Supreme Court Justice, and 
Charles Elvin Hendrickson, the 
retiring Supreme Court Justice. 

John S. Applegate as president 
of the Monmouth Bar Association 
and toastmaster of the occasion, 
introducing Justice Voorhees 
said: “We are pleased to meet 
our new Supreme Court Justice 
and extend him our _heartiest 
greeting. That, of course, is our 
normal predisposition, even if he 
came as a stranger to us, but we 
cannot regard him as a stranger, 
coming as he does from the 
neighboring county of Middlesex ; 
coming as a descendant of good 
old Holland stock, the same that 
settled in Monmouth county over 
two centuries ago; coming as a 
Jerseyman of the old school with 
a reputation that has preceded 
him as an astute lawyer, an eru- 
dite scholar, an exemplary citi- 
zen, a courteous gentleman. Such 
a man needs no introduction to 
the members of the New Jersey 
Bar. On this occasion we wel- 
come him fraternally and pledge 
him our cordial support in all his 
endeavors to promote the admin- 
istration of justice, knowing as we 
do that the purity and efficiency 
of judicial administration is as 
much dependant upon the char- 
acter, conduct and demeanor of 
the members of the Bar as upon 
the learning and fidelity of the 
Court, or the intelligence and 
honesty of the jury.” 
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Justice Voorhees was enthusi- 
astically received and responded 
in remarks which gave great plea- 
sure and satisfaction. 

Following Justice Voorhees, 
Mr. Applegate introduced Charles 
Elvin Hendrickson, the retiring 
Supreme Court Justice, and spoke 
as follows: “We have also with 
us our late Supreme Court Jus- 
tice Charles Elvin Hendrickson, 
another Hollander, a descendant 
of Daniel Hendrick, one of the 


earliest settlers of Monmouth 
county. He needs no introduc- 
tion. It was not his fault that at 


one time he left us, having been 
set off by the New Jersey legis- 
lature when it set off Ocean coun- 
ty, but his heart remained with 
us, as evidenced by the fact that 
the first thing he did after open- 
ing his law office at Mount Holly 
was to return here and marry 
Monmouth’s handsomest daugh- 
ter, and later, when distinguished 
honors had fallen upon him he re- 
turned to us again, this time 
animus non revertendi, to seck 
in the land hallowed by his an- 
cestors that repose he had so just- 
ly earned by a quarter of a cen- 
tury of indefatigable industry, in 
the public service, as Prosecutor 
of the Pleas, Judge of the Court 
of Errors and Appeals and Jus- 
tice of the Supreme court. 
There is one state in the Union 
whose State Bar Association has 
a code of professional ethics con- 
taining this canon: That the qual- 
ities of a desirable judge are af- 
fability, an even temper, patience, 
conscientiousness, legal learning, 
sound sense and judgment, the 
courage to meet a moral issue 


squarely, and an impartial mind. 
In the course of fifty years of ob- 
servation I have never yet met 
that judge who came nearer to 
the perfect exemplification of all 
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the qualities enumerated in that 
canon than Justice Hendrickson. 
He is one we cannot spare and | 
heartily concur in the sentiment 
in ihe last issue of the ‘New Jer- 
sey Law Journal’ expressing its 
trusi that Justice Hendrickson’s 
retirement from the Bench does 
not mean a retirement from all 
further participation in public 
service or in the work of his pro- 
fession.” 

Justice Hendrickson responded 
with much feeling, thanking the 
members of the Bar Association 
for their kindly reception and of- 
fering words of sound advice to 
the younger members of the pro- 
fession. He said he was glad to 
be present and join the Bar in do- 
ing honor to Mr. Justice Voor- 
hees as he came to take up his re- 
sponsible duties; that his own re- 
lations with the Bar had been so 
pleasant that he parted with them 
officially with regret. It was a 
pleasure, however, to know that 
in retiring from the Bench, he 
would still be associated with the 
members of the Bar of this coun- 
tv where he resided, and he ear- 
nestly invited the continuance of 
their friendly intercourse. He 
urged the members of the local 
Bar, especially the younger mem- 
bers, to make every exertion to 
maintain the high standing this 
Bar had enjoyed for so many 
years; that it had graduated a 
number to the highest seats upon 
the Bench of the state, and they 
should be encouraged to endeavor 
to reach the very highest point of 
excellence in this most honorable 
profession, and that they should 
not be content without reaching 
the higher walks of the profes- 
sion. He urged thorough and in- 
exhaustible preparation in their 
case, especially in the higher 
courts as the best means for mak- 


THE NEW JERSEY LAW JOURNAL. 


ing rapid progress at the Bar; and 
as an important essential that 
every lawyer must preserve his 
honor and integrity untarnished. 


TOO HASTY BY A YEAR. 

Justice Swaysee, of the Su- 
preme court, and Judge Dill, of 
the Court of Errors and Appeals, 
who were appointed by Governor 
Fort, with ex-Judge Howard Car- 
row, to attend a peace conference 
called by the Governor of North 
Carolina, were the objects of some 
good natured chaffing at the han:s 
of their brothers on the Bench re- 
cently. 

They were appointed under a 
resolution of the last legislature 
to attend a conference to be held 
from May 4 to May 10. The three 
commissioners duly presented 
themselves before the Governor 
of North Carolina on May 4, pre- 
pared to extend the co-operation 
of New Jersey in any peace plan 
that might be suggested. They 
were a trifle chagrined upon learn- 
ing that they were just one year 
too soon, the conference having 
been called for 1909, instead of 
1908. 

It has not been discovered just 
where the mistake was made, but 
the judges admitted that the joke 
was on them. 





LAWYERS’ CLUB MEETING. 


On the evening of May 2 the 
Lawyers’ Club of Essex county 
celebrated another year’s exist- 
ence at a banquet in Oraton Hall, 
Newark. There were, perhaps, 
two hundred representatives of 
the Bar in attendance, and of the 
judiciary there were present 
Chancellor Mahlon Pitney, Chief 
Justice Gummere, Vice-Chancel- 
lors Howell, Emery and Stevens, 
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Supreme Court Justices lrancis 
J. Swayze, Charles W. Parker and 
James A. Minturn; Judge George 
R. Gray, of the Court of Errors 
and Appeals, and Circuit Court 
Judges Adams and Heisley. 
Former Judge Alfred Skinner, 
president of the association, was 
toastmaster, and toasts were re- 
sponded to by the Chancellor, Mr. 
McCready Sykes, of New York; 
Justice Parker, Archdeacon Lewis 
Cameron, of South Orange, and 
Vice Chancellor Howell. 
Chancellor Pitney talked to 
“The Court of Errors,” and spoke 
in a light vein before treating of 
his text. He referred to his in- 
ability to prepare a speech by rea- 
son of the business of the Court 
of Errors, Chancery matters and 
the affairs of the Court of Par- 
dons. He declared in mock-seri- 


ousness that he dearly loved to 
delve into a 100-page brief pre- 
pared by such experts as Richard 
V. Lindabury and Charles Corbin, 


and then told of some of the 
things with a humorous side that 
occur in the conferences of the 
Court of Errors. 

“You have no conception of the 
brotherly feeling that prevails 
when the Court of Errors is in 
conference behind closed doors,” 
said the Chancellor. “If you who 
sit at the long table in front and 
look at the beings in black gowns 
in open court could only see the 
pained expression that takes pos- 
session of the chief justice when 
he sees that Swayze differs from 
his reasoning and wonders wheth- 
er I’m going to side with him or 
Justice Swayze —” and the ap- 
plause drowned the rest of the 
remarks. 

“T would address myself to the 
younger members of the Bar, who 
are here in goodly number,” said 
the speaker, “on how to succeed. 
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You must of all things be honest, 
earnest, be educated to a degree 
and have a desire to succeed hon- 
orably. A lawyer needs to have 
the ability, capacity, willingness 
and determination to expend anv 
necessary amount of hard work in 
accomplishing success. Prepare 
your cases thoroughly and as 
quickly as is compatible with 
thoroughness. There is no pro- 
fession that gives greater mental 
gratification or that educates as 
much as the law. I admire the 
country lawyer who has and uses 
the opportunity for a diversity of 
practice that does not, as a rule, 
fall to the lot of the city lawyer. 
A free interchange of thought will 
help you all and will help the in- 
terests of your clients.” 

Mr. Sykes’ toast was “The New 
York Bar,” and he spoke for 
thirty-three minutes on a variety 
of topics, devoting most of his 
energies to venting his opinion of 
the Interstate Commerce Com- 
mission, which was not compli- 
mentary to that body. Mr. Sykes 
confessed he was a conservative 
or reactionary. The audience was 
lacking in enthusiasm. 

A hearty reception was accord- 
ed to Vice-Chancellor Howell, 
when he was called upon. He 
confined his effort to sketching 
the history of the Court of Chan- 
cery as part of the New Jersey 
judicial system. 

Justice Parker talked about the 
“Bench and Bar,” and Archdea- 
con Cameron replied to the toast, 
“The World,” and told some 
amusing tales. The dinner com- 
mittee consisted of Frederick T. 
Johnson, Edward D. Duffield, 
Adrian Riker, Judge  Lintott, 
Judge Raymond.~ Frederick J. 
Faulks, Sheriff Sommer, Henry 
Young, Horace Grice and Wil- 
liam C. Nicoll. 








158 


The toastmaster also introduc- 
ed other judicial officers who were 
present and who responded with 
entertaining speeches. They were 
Wilbur Arthur Heisley, Judge of 
the Circuit court of that district, 
John E. Foster, Judge of the 
Court of Common Pleas of Mon- 
mouth county, William T. Hoff- 
man, former law Judge of Hud- 
son county and a resident of Mon- 
mouth. There was a large at- 
tendance of the lawyers present. 
The Bar Association of Mon- 
mouth numbers over sixty mem- 
bers of whom nearly all were pres- 
ent. The total number of lawyers 
resident and practicing in that 
county is over ninety. 

Music was furnished by Still- 
well’s orchestra. An entertaining 
feature was a solo by Winfield S 
B. Parker, Esquire, of Long 
Branch. The committee in 
charge consisted of J. Clarence 
Conover, A. C. Hartshorne and 
The banquet 


John W. Slocum. 
took place at the Belmont Hotel 
Tuesday afternoon. This was the 


menu: “Oyster cocktail, oxtail 
soup, olives, celery, sweet pickles, 
boiled blue fish, egg sauce, Paris- 
iene potatoes, Philadelphia capon, 
cream sauce, string beans, lobster 
croquette, sliced tomatoes, cu- 
cumbers, punch, cigarettes, fillet 
of beef, mushrooms, lettuce with 
French dressing, bisque ice 
cream, assorted cake, crackers 
and cheese, coffee, cigars.” 


LAW BINDING. 


The committee on bindings of 
the American Association of Law 
Libraries is making an effort to 
induce law book publishers to 
adopt a cloth of buckram binding 
instead of law-sheep binding. The 
late Judge James B. Bradwell 
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was a pioneer in this as in many 
other things. For years he ad- 
vocated in the “Legal News” the 
use of buckram as a binding. Mr. 
Edwin Gholsox, librarian of the 
Cincinnati Law Library Associa- 
tion, presents the question from 
the economic point of view of the 
law library. He says: 

“The law libraries of the coun- 
try are now facing a very serious 
problem. The income of most of 
them is limited, hence, if the larg- 
er part of their available funds 
are spent for rebindings, the num- 
ber of new books which they are 
able to purchase is correspond- 
ingly decreased, and this, of 
course, works to the detriment of 
the publishers. 

It is no exaggeration for me to 
say,for it is based upon my own ex- 
perience here, that approximately 
one-fourth of the income of every 
large law library in the country 
is absolutely and needlessly wast- 
ed, and that this sum might be 
saved to them and put to a much 
better use, if the law book pub- 
lishers would only adopt a good 
grade of cloth or buckram bind- 
ing instead of the “law-sheep” 
they now use. The life of the 
best of this law-sheep, exposed on 
open shelves to the action of an 
atmosphere laden with the gases 
thrown off in the combustion of 
either soft or hard coal, averages 
less than four years, while a good 
article of cloth binding, subject 
to the same conditions, will last 
indefinitely. Some eight years 
ago, when I took charge of this li- 
brary, my first innovation was to 
substitute a heavy canvas instead 
of the law-sheep that had been 
used on our rebindings. Out of 
the ten thousand volumes bound 
in this material now on our 
shelves only one single volume 
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has gone back to the bindery, and 
this upon a book which was sub- 
jected to the most constant and 
severe use. Of the new books 
which have come in during this 
same period, and which were 
bound in law-sheep, fully one-fifth 
have already had new bindings 
and hundreds of others are in a 
condition requiring it.”— Chicago 
Legal News. 


A WOMAN’S PREMONITION. 


Mrs. Hodgson Pratt’s belief 
that she was preserved from death 
by agencies in the next world may 
possibly be illogical. Woman ex- 
cels in intuition more than in rea- 
soning. Her ability to perceive 
and identify the shadows of com- 
ing events has been authenticated 
by her own judicial oath. In 
Beier v. St. Louis Transit Com- 
pany, 197 Mo. 215, 94 S. W. Rep. 
876, a woman passenger, testify- 
ing for the plaintiff, who was in- 
jured in a street car collision, 
spoke in chief as follows: 

“Q. What was the first thing 
you noticed of this collision? 

“A. When I got on the car (at 
the House of the Good Shepherd) 
I was so nervous I thought there 
was going to be an accident. 

“OQ. Why did you think so? 

“A. Because the motorman 
seemed so mean and saucy before 
he started the car.” 

On cross-examination she stood 
by her guns, thus: 

“Q. You knew there was going 
to be an accident happen there 
anyhow ? 

“A. Yes, I did. 

“Q. How did you know that? 

“A. Because I felt like that, and 
I was so nervous and the motor- 
man was so mean.” 
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Speaking of the perversity of 
country “squires,” State Senator 
John S. Fisher, chairman of the 
Pennsylvania Capitol Investiga- 
tion Commission, told this story 
recently: 

“We have one old codger out 
in Indiana county who fears 
neither lawyer nor court. Not long 
ago Dick Wilson had a case be- 
fore the ‘squire,’ and knowing his 
man he went to the office torti- 
fied with a dozen or more Su- 
preme court decisions. 

“Wilson argued his case, cited 
several opinions and finally re- 
marked: ‘Squire, I have here some 
decisions by the Supreme court 
of Pennsylvania which I shall 
read.’ 

“Wilson finished one decision 
when the justice interrupted say- 
ing: 
““Mr. Wilson, I reckon you’ve 
read enough. Those Supreme 
court decisions are all right so 
far as they go, but if the Supreme 
court has not already reversed it- 
self I have no doubt that it will 
do so in the near future. Judg- 
ment is therefore given against 
your client.’ ”’ 


BOOK NOTICES. 


REPORT OF THE THIR- 
TIETH ANNUAL MEETING 
of the American Bar Associa- 
tion. Baltimore, 1907. Pp. 
1266. 

This is by far the largest re- 
port ever printed of the proceed- 
ings of the American Bar Associ- 
ation. It contains, of course, the 
usual account of the proceedings 
at Portland in August last, with 
the full reports of committees and 
the addresses on that occasion. 
Judge Alton B. Parker, the Eng- 
lish Ambassador, Hon. James 
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Bryce; Mr. Charles F. Amidon 
and Mr. Charles J. Prouty made 
ihe addresses, and it is needless 
to say that they make intensely 
interesting reading for the Amer- 
ican lawyer. The report which 
will receive most attention, per- 
haps, is that of the committee on 
Code of Professional Ethics. The 
work contains a summary oi the 
proceedings of various state bar 
associations, and very much other 
matter which is new to these an- 
nual reports. Every lawyer, 
whether a member of the Ameri- 
can Bar Association or not, ought 
to possess this particular volume. 


THE CORPORATION MAN- 
UAL and Cyclopedia of Cor- 
poration lorms and Precedents. 
1907-1908. 15th Annual Edi- 
tion. Edited by John S. Parker, 
New York: Corporation Man- 
ual Co. Pp. 1816. Price, $6.50 
net. 

This series of Manuals, begun 
in 1903, has become a vade mecum 
to those attorneys who have to 
deal with private corporations in 
any manner. The work has been 
“done anew,” as it were, there 
being new classifications and 
much enlargement of the text. 
The Corporation Forms in this 
work comprise alone about four 
hundred pages, and are worth 
more than the cost of the work, 
which is low, as the matter in 
larger type would easily make 
three usual volumes. The pub- 
lishers are to be congratulated in 
producing the best manual of cor- 
poration law in any country. The 
Company’s office is at 115 Nassau 
St., New York City. 


TREATISE ON THE INCOR- 
PORATION and Organization 
Corporations 


of Thomas 


by 
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Gold Frost. 3d Edition. 1908. 

Boston: Little, Brown & Co. 

Pp. 915. Price, $5.00, net de- 

livered. 

This work differs from the one 
just reviewed in presenting, first, 
six chapters upon the general sub- 
ject of the incorporation and or- 
ganization of corporations. These 
chapters relate to drafting of 
chapters, procuring the same, or- 
ganization of corporations, is- 
suance of payment of capital 
stock, and legislative control over 
domestic and foreign corpora- 
tions. Then follow two hundred 
and fifty pages, giving a digest of 
the corporation acts of the various 
states, with many references to 
decisions. These are followed by 
some three hundred pages of 
forms and precedents, first gen- 
eral and then special as to states. 
It is clearly a good work, and 
contains a great deal of informa- 
tion not to be found in any other 
volume. It is up-to-date, and has 
some advantage in being prepar- 
ed entirely by one author. The 
bold-face sideheads and clear type 
add to its attractiveness. 


LAWS OF THE STATE OF 
NEW JERSEY Relating to 
Business Companies. Trenton: 
Department of State, 1908. Pp. 


29% 

wh he 

This work now issued by the 
state is really a reprint, but 


brought down to date, of the well- 
known work, “Dill on New Jersey 
Corporations.” Judge Dill seems 
to have permitted the state to is- 
sue and distribute this new edi- 
tion, perhaps because being on 
the Bench he did not desire lon- 
ger to continue the publication in 
his own name. It is needless to 
say that it is authoritative and 
complete. We presume it is also 
to be had bound in cloth. 





